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CONCSRNING MODERN CORPORATE MORTGAGES 


by - Henry S. Drinker, Jr. 


As each new lawyer is called on to 
struggle seriously with the modern form 
of corporate mortgage, he experiences a 
Series of mental reactions which are a 
practical duplication of those through 
which, during the last fifteen years, 
each of his predecessors has passed. 


Following “close on the initial bewil- 
derment at the very bulk of the thing 
(often 150 pages without the description) 
comes a feeling of protest at its compli- 
cation and the thought that if only he 
had the time and opportunity, he could 
cut down the text to ten pages, or to 

fifteen at the outside. 


Let us suppose, then, that to a young 
lawyer of our acquaintance, comes this 
opportunity. An important client calls 
on him to prepare a corporate mortgage 
with all the appurtenances--additional 
bonds issuable in series without limit 
as to principal amount, fully registered 
as well as coupon bonds, additional bonds 
for additions and improvements, the ac- 
quisition of stocks and bonds of subsi- 
diaries, refunding of underlying liens 
and prior series, conversion privileges, 
sinking funds, possible modifications of 
the indenture, maintenance of assets, 
‘@and all the other modern developments. 


He is given a month and expects to 
finish in a week. 


From a banker friend he borrows three 
or four standard mortgages and merrily 
begins with his scissors and his red 
pencil. 
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For a time all goes well. Before 
long, however, as he studies the differ- 
ent clauses and begins to understand 
their purpose and legal effect, it grad- 
ually dawns on him that there is more 
solid meat in all this legal verbiage 
than he had supposed. He realizes that 
the provision which yesterday he so 
lightly deleted maywell be of importance 
to his client in a contingency which un- 
til now had not occurred to him. 


Again and again this happens, until in 
despair he tires of rubbing out, and re- 
solves to begin over again, raising his 
space limit to fifty pages (or seventy- 
five at the outside) and his time limit 
to two weeks. 


Determined to make a complete job of 
it, he borrows three or four more forms 
from another friend and begins to com- 
pare the clauses in the different forms. 
To his surprise he finds that the form 
which he had been following and which 
had seemed to him so unnecessarily com- 
plete, really lacked certain provisions 
which might well be most useful. These 
he adds to his draft--a step fatal to 
his initial resolution. 


He has by this time reached the 
definition stage, when he is assured 
that by proper definitions in Article 
I he can cut the text in half and make 
all the obscure provisions perfectly 
clear. He constructs, with great labor 
and ingenuity, a mass of arbitrary defi- 
nitions, such as "refundable divisional 
lien bonds," “isolated properties," 
primary purposes of the Company's bus- 
iness," and "cost of an acquired system," 
which finally aggregates ten or twelve 
pages. These phrases are then used 
in italics throughout the succeeding 
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articles, and are perfectly clear to the 
author of them, but entirely unintelligi- 
ble to anyone else without continu:d ree 
ference to the Definition Article, which 
entails so much cross reference and con- 
sequent interruption of thought as to 
1ake the result even more difficult to 
understand than beforc, 


Now he turns to the decisions and 
studies the law of reorganizations and 
the administration of corporate trusts. 
As he does so, he begins to realize how 
little the average lawyer knows of the 
practical problems and difficultics 
Which the provisions of a corporate mort- 
gage are designed to solve and to guard 
against. He also begins to understand 
why the modern mortgage has grown to its 
present size and complicotion. 

re | 

Beginning with the simple ten-page 
document of thirty years ago, each new 
set of lawyers which has attacked the 
problem (for there are usually three 
lawyers in every case, representing 
bankers, mortgagor end trustees) has add- 
ed provisions to mcet the deine points 
which their individuxl expericnece und im- 
aginution sugges ench being fearful to 
omit anything lest he have overlooked 
some Court decision which renders the 
omitted clause cssential for his client's 
interest. Many mortg too, are pre- 
pared in the: first Giahanisl with 
scissors and paste, by juniors, who, 
anxious to make a hit with the firm, cull 
out clauses to meet every remotest con- 
tingency. Their seniors, sccing no 
objection, lacking time to investigate 
(and with perhaps a fecling that their 
client will not expect the fee to vary 
inversely with the size of the produc- 
tion) do not attempt to cut down. Those 
who have the time have not the necessary 
experience; those who have the experience 
have not the time. 


Ages ? 


But to return to our hero. 


His month is almost up, but his new 
mortgage is still far from complete. 
What he has produced is nothing like 
that which he started out to make. In- 
stead of ten pages it is eighty. In- 
stead of omitting most of the provisions 
of the long form he has added additional 


clauses. While many changes and abbre- 
viations still seem feasible, to risk: 
these requires more experience and more 
study of the dccidsd cases. & 


It is at this stage that there usually 
appoars another clicnt with another and 
urgent picce of business which makes it 
impossible for our lawyer longer to give 
his time exclusively to this pioneer work. 
Foarful of assuming the responsibility of 
omitting anything without more study and 
expericnee, and realizing that to do wht 
he started out to accomplish will require 
him to give up all his other practice for 
an indefinite period, he goes back to the 
standard form, lock, stock and barrel, 
with the additions culled from many sources 
resulting in a considerable net increase 
in “size. 

After all is said, most of the sympathy 
expressed for those compelled to read cor- 
porate mortgages is wasted, for the reason 
that, with one notable exception, no one 
ever reads a corporate mortgage except 
those who arc both tamilisr with 211 its 
difficulties and well compensated for their 
troubli. 


As illustrating what has been said, the 
writer has prepared a special provision 
which may be added at the end of any cor- 
porate mortgage. It is believed that the 
elucidation which the thorough comprcehen- 
sion of this clause entails, will render 
the preceding provisions of the average 

corpornte mortgnge, by contrast, relatively 
Simple and clear. 


ARTICLE XXIII. 


This Indenture, with any supplemental 
instruments which, in its discretion the 7 
Trustee (or its successor or successors in 
the trust herein provided) may require the 
more fully to effectuate the same, as well 
as each and every the Bonds now or here= 
after issued and to bo issued hereunder @ 
and secured hereby or intended to be, to- 
gether with the coupons, if any, thereto 
at any time annexed or appertaining, shall 
be interpreted according to the interpre- | 
tation which would have been applicable 
thercto if tiis Article XXTIT hereof re- 
gulating and prescribing the interpretation 
thereof respectively were not and/or had 
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never been contained herein, anything 
herein or in said Bonds and coupons to 
be contrary notwithstanding; provided, 
however, and it is hereby expressly 
nagrecd between the Company «nd the Trus- 
tee, between the Trustcec and the Conpsany, 
and by each of them with cach and overy 
the holder or holders of the said Bonds 
and coupons, if any, now or hereafter at 
any time issued and outstanding hereunder, 
and the said holders of said Bonds and 
coupons, if any, by accepting the same 
respectively, do hereby covenant for 
themselves, their respective heirs, ¢cx- 
ecutors, administrators, successors and 
assigns that nothing herein or in scid 
Bonds and coupons contuined, shall be 

so construed or appliad, in any way 

or manner, or «t any time or times, or 
under any circumstances and/or condi- 
tions whatsoever, to hind .r, prevent, 
deley, restrein, or infinitesimolly to 
deter any counsel, solicitor 2nd/or 


AG 


ane 


-attornsy, learned in the law or other- 


wise, of any court of record of isw or 


“in equity, in any jurisdiction, from in 


eny lewful menner insisting or naintzin- 
ing that the true and propur intcrpretse=- 
tion hereof differs, vithcr in whole or 
in part, or otherwise whatsoevir, from 
thet hereinabove specified or intended 
so to be; but anything herein or in ssid 
Bonds or coupons to the contrary not- 


“withstoending, any such attorncy may, snd 


on the written request of the holders of 


a majority in face amount of the Bonds 
secured hereby then outstanding on the 
happening of any of the cvents of def2ult 
hereinzbove specified or at any time 

prior or subseyucnt thereto shall, but at 
the cost, charge and expense of the 
Company, dispose of, dissipate and utterly 
consunc, in whole or in such p=rcels as 

to them may at the time scem meet ond/or 
be considered most advantageous to thom, 
their heirs, cxecutors, adninistrators 

ond assigns, the time (which is hereby 
declared to be the esssnce of the con- 
treet), the money (of the present standard 
of weight and/or fineness and/or other- 
wise) -ma the patienee (which is hereby 
deelered to be the essence of the Trus- 
tee, but without responsibility for the 
application of the proceeds, unless sat- 
isfactorily indermified) of each and 


oyery the partics hereto; it being express- 
ly understood thet this Indenture, as well 


as the said Bonds and the coupons, if any, 
thoreto appertaining, unless called for 
previous redemption, together with any, 
sll and every the interchangeably incon- 
prehensible provisions herein contained 
“re intended princrily for ths, benefits of 
ench ond overy the said attorneys, their 
heirs, oxecutors, cdainistrators md as- 
signs, without preference or priority of 
any over the others, or of the others 

over any, equally and ratably, with the 
same force snd cffoct es if each and every 
the s2id attorneys had intermeddled with 
the sane without cessation or interrup- 
tion, cither by the Trustee or by the 
holders of twenty-five per centum (25%) in 
fice anount of thc Bonds secured hereby 
then outstanding, continuously froma 

yo.r sand a day next precvding the date 
hereof, whichever b. greater, and for 
their and each of their so doing these 
presents shall be and remain full cuthor- 
ity ond security, otherwise to be void «and 
of no effect. 


/Roprinted by permission from (1926) 74 
U. of Pa. Le. Rev. 360/. 


RiCaNT CASES 


Actions - Standing of Public Utilities 
Without Exclusive Franchises to Enjoin 
Competition by Municipality. 


Public Utility operating within muni- 
cipality but not having exclusive fran- 
chise sought to enjoin city officials 
from entcring a contract with the Public 
Works Administration for « loan of money 
to build a competing plant. The Utility 
alleged that since the plans, specifica- 
tions, rates to be charged, etc,, were 
subject to the final approval of the Ad- 
ministrator of the Public Works Adminis- 
tration who could withhold portions of 
the loan upon non-compliance by the muni- 
cipality with his instructions, the City, 
by entering such a contract was improper- 
ly delegating its functions to the Public 
Works Administration. Held, the Public 
Utility, lacking an exclusive franchise, 
has no standing to contest the actions 
of the city since it h:s no right tc be 
frées of competition. Southwestern Gas & 
Electric Co. v. City of Texarkana, 109 
Pr. 20).84724 C.CeA. Sth, 1959): 
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Corporations - Failure to File Certifi- 

eate of Paid-In-Cash Doves Not Confor In- 
dividual Contract Liability Upon Incor- 

porators, 


Kansas statute requires that certifi- 
cate setting forth that not less thin 
20% of corporation's suthorized ecpital 
stock had been paid for must be filed as 
part of incorpor::tion procedure, Corpor- 
ation failed to file the certificate and 
subsequently entered into . louse arr nse 
ment with plaintiff. Pleintiff now 
secks to hold incorporators to individual 
liability under the contract, Hold, 
judgment for the defendants. Kraemer v. 
Graf; 105 F.i(24)°117 C,O,A, LOth, 1939). 


The court st.ted that although the 
affidavit had not yet been filed, yet 
the defect in corporate organizition wa 
not so serious as to onnble any of the 
parties to a contract with the corpora- 
tion to vitizte the contract. The state 
through the attorney-gencer l may, of 
course, institute a quo wurranto action, 
but that does not mean that the corpora- 
tion has no power to ater into contracts. 
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‘ proper tautness. 


Negligence - Rejection of. iJorkmen's : 
Compensition act - Liability of Zlectric 
Company to Lineman for Negligence. S 
Lineman employed by Bleetric Company 
wos engaged in stretching wires between 
the Compuny's poles. At the time of in- 
jury, he wis working on a pole which had 
been so improperly constructed as to leave 
a ground wire exposed. The lineman's duty 
was to signal a man on the ground when the 
wires betiweon the poles had reached the 
In so doing, his fingers 
touched the high tension wires; one of f 
fect was at that moment in contact 
with the exposed ground wire. This closed 
ths circuit and crusced his death. Tho 
evidence indicated that the lineman him- 
self had been negligent since he failed to 
use rubbur gloves and perhaps should have 
chosen e different pole upon which to work 
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The clectric company had rejected the state 


worknen's compensation act. The jury 

gave a verdict of $10,000 to lineman's 
widow. Held, affirmed. Tampa Hlectric 
Co. v. Hardy, “190°S6; 478° (Plaid 1939). 


Contributory negligence of the line- 
mn did not excuse the company from lia- 
bility, since the state worknen's compen- 
sition act wns meunt to provide’ compensia-= 
tion in such cases. Rejection of the 
act by’ the’ Cur. xy did’ not~Lessen* tae" lia= 
bility of the coup.uny. The verdict of 
910,000 wis not cxcessive. 


Statute of Li itcations - Non-Application 
to Federal Government. 


United States Government had deposits 
in bank which was liquidated under state 
law. The Government failed to file a 
clain within the period presented by the — 
Missouri st::tutes. Held, claim of the i 

overnment is not barred. United States — 
v. Holt, 132 S.W. (2d) 59 (Mo. Ct. App... 
1939), , 
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State laws cannot so impair the sover- 
cignty of the Unit-d States as: to bar a 
claim of the Government under a state 
statute of limitations. 
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ADMINISTRATIVE INTinPRaiTsTIONS LEG/L MEMORANDA RsCIVizD IN AUGUST 
The Federal Power Comniissicn ruled A-37 Validity of Railrcad Crossing Agrce- 
@ that on electric utility, the actual ments Giving Preferential Treatment 


lines of which cre entirely within . 
Single state, is subject to the juris- 
diction of the Federal Power Commission 
if its lines constitute part of 2 prth- 
way to which elcctric:l csnergy is truns- 
mitted across state linus. T..is would 
appe wv to be in accordance with the con- 
stituticnal doctrines of interstate 
comierce but is a new precedent insofar 
as the rulings of the Powscr Commission 
are ccnesrned., Federal Power Act Re- 
lzasc; No. 940; July 20; 1939. 


to Gouvperative. 


A-38 Validity of Rate Difference for Co- 
cpor.tive Service to Members and 
NoneMcmbers in Tennessee. 


A-39 Procedure for Simultanccus Recorda- 
tion of Decd and Ccunterparts in Re- 
lation to Federal Decumentary Stamp 
Tax. 


A-40 Use of Windshicld Stickers on Auto- 
nobiles - A Survey of State Statutes. 


A-41 Study of Tax and Judgment Lions in 


STATUTHS Tennessec. 
Wisconsin 4-43 Noed fcr Careful Legal Check of 
Cummunicati.ns Between C operntives 

Anends Cooper-tive Act to Altor Quorun wind Thoir Mombers in re Statements 

Requirciicnts and Votc Necessary to warning Ag:inst Use of Particular 

Anend Articles cf Inccrpersation. Blectrical Appliances. 

In plece of the requirencnt that 20% fi-46 Linbility cf C:.oper:tive fcr Failure 
of the total membership be present in of alectric Scrvice tc Railroads 
person or proxy for a qucrun, there is Oper .ting Signal Device. 
now set up tho following seale: 20% if 
the Ccoper-tive has 200 meribers, 15% for A-47 Duties and Responsibilities of Per- 
meriburship cf 200-500, 10 for nerbership| scons Countcersigning Checks. 


of 500 to 1000, and 10% of the first 
thousand nmenbcrs and 5% of the nurnber in 4-49 Right cf President of Cooperative to 
excess of one thousand. A provision that Vete .t Directcrs' meeting. 

a number not less then twice the number 

of directors may ccnstitute a yucrum and A-52 Propricty of Attechment cf Identi- 


transact all busincss specifically st2ted fiention Tags tc Automebiles by 
in ths notice of the meting at any Project Officials. 

regular or special meeting, has been re- 

tained. It has not yet been detcuri:incd A-55 Non-liability of Couperatives for 
whether this previsicn applics only tc Paynent cf Interest on Consumers 
Cooperatives having a membership in ox- Deposits. 


cess of a thousand or to all Ccoperatives 


A=-56 Necessity of Filing of Chattel Mcrt- 
4 The articles of incurporstion Mey now genges in Ark:.nsas-. 
~pbe smended by vote of threce-fcurths of 
@. quorum; formerly, the vete of a majer- 
ity of the total membership was required. 
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